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ATTORNEY di sciplinary proceeding. Attorney's |license revoked.

PER CUR AM Attorney Walter L. Harvey appealed from the
referee's conclusion that he engaged in conduct involving
di shonesty, deceit and msrepresentation by wusing a power of
attorney given to himby an elderly relative to convert to his own
use nore than $140,000 of the relative' s assets, conversions that
were not intended, known, authorized or ratified by her. Attorney
Harvey also appealed from the referee's recommendation that his
license to practice law in Wsconsin be revoked as discipline for
t hat m sconduct .

W determne that the referee properly concluded that Attorney
Harvey engaged in dishonesty, deceit and msrepresentation in this
matter, as that conclusion is supported by facts based on testinony

and docunentary evidence presented at a Ilengthy disciplinary
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heari ng. Attorney Harvey has failed to establish that the facts
found by the referee that support the conclusion regarding his
m sconduct are clearly erroneous.

W further determne that the recomrended |icense revocation
is the appropriate discipline to inpose for Attorney Harvey's
m sconduct. He abused the fiduciary position he assuned on behal f
of his relative for his own financial benefit and violated the
trust she had placed in himto act in her best interests. The
egregious nature and extent of his msconduct renders Attorney
Harvey unfit to be licensed by this court to represent others in
the | egal system

Attorney Harvey was admtted to practice law in Wsconsin in
1962 and practiced in Madison. In 1987, he relocated to Arizona,
where he currently resides. He has not been the subject of a prior
disciplinary proceeding. The facts found by the referee, Attorney
Jean D Mdtto, concern Attorney Harvey's use of a power of attorney
to take nore than $140,000 of a relative's assets during the six
nont hs precedi ng her deat h.

From 1959 to 1987, Attorney Harvey devel oped and naintai ned a
close relationship with El yda Mrphy, a first cousin of his nother.

Ms. Morphy, the wi dow of the former director of the University of

Wsconsin band, executed a wll in 1968 in which she nade two
specific bequests -- $1000 to a church and $25,000 to Attorney
Harvey -- and gave the residue of her estate to the University of

W sconsi n Foundation to establish a fund in her |ate husband' s name
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to provide scholarships to University of Wsconsin nusic students.
Her wll named First Wsconsin National Bank as personal
representative and a codicil she executed in 1976 did not
substantially alter the disposition of her estate.

I n Decenber, 1980, Ms. Mrphy, then 85 years old, entered a
nursing home and let Attorney Harvey and his w fe and daughter have
what ever furniture and personal possessions she did not take wth
her . The nursing hone required a guaranty of all expenses she
m ght incur and Attorney Harvey signed as guarantor, but throughout
her nine-year residence there, M. Mrphy paid all of those
expenses. Nursing honme staff described M. Mrphy as very
intelligent, independent, careful with her assets and incone, and
private and precise, particularly in respect to her financial
matters. Three nonths after entering the nursing honme, M. Morphy
had her personal attorney, Mron Stevens, prepare and she executed
a power of attorney appointing Walter Harvey her attorney in fact,
a power Attorney Harvey never used.

In 1984, Attorney Stevens di scussed with Ms. Mrphy who shoul d
have charge of her estate in the event she becane incapacitated and
she specified the bank she had naned personal representative in her
will. Attorney Stevens then suggested that her attorney in fact be
gi ven specific authorization to create a revocable living trust for
her in the event of her incapacity, and he drafted such a provision
in a new, durable power of attorney namng Attorney Harvey, which

Ms. Morphy executed in March, 1984. Attorney Stevens sent Attorney
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Harvey a copy of that new power, indicating to himthe purpose for
it. Attorney Harvey never used that power.

Ms. Morphy executed a third power of attorney in March, 1987,
on the advice of her attorney when she told him she had discarded
the 1984 power. Her attorney advised her that she needed a power
of attorney in force so that if she ever becane incapacitated,
Attorney Harvey could enter into a living trust for her with the
bank. The 1987 power did not differ substantially from its
pr edecessor.

At the same time he advised her to execute a new power of
attorney, Attorney Stevens suggested that M. Mrphy execute a
codicil to her wll specifically giving her furniture and
furni shings, personal effects and remaining tangible personal
property to Attorney Harvey and he drafted a codicil to acconplish
t hat . Ms. Morphy declined to execute that codicil because she
believed it was unnecessary, as she already had nade arrangenents
with Attorney Harvey to dispose of those itens. Attorney Stevens
then sent the new power of attorney to Attorney Harvey, explaining
the reason for it in a cover letter. He also sent him a copy of
the unexecuted codicil and set forth his reason for advising M.
Morphy to sign it and her reason for not doing so.

Over the following two years, Attorney Harvey did not visit
Ms. Morphy and did not use the power of attorney. Wen he |earned
in md-February, 1989, from a social worker at the nursing hone

that Ms. Morphy's physical condition had deteriorated, Attorney
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Harvey tel ephoned Attorney Stevens, who told himthe 1987 power of
attorney remained in effect, First Wsconsin National Bank
continued to be the executor named in Ms. Mrphy's will and the
bequests to hinself and to the University of Wsconsin Foundation
remai ned unchanged. The following nonth, Attorney Harvey and his
wife visited Ms. Mrphy and during that visit, M. Mrphy told him
words to the effect, "There is plenty in there for you and [your
wife]. G on and use it." The referee found that M. Morphy's
statenent referred to the specific bequest to himin her will, not
to her funds while she was alive.

Shortly after that visit, Attorney Harvey met with Attorney
Stevens and discussed using the power of attorney to obtain bank
aut hori zation for himto sign checks on Ms. Morphy's accounts and
to gain access to her safe deposit box. He al so di scussed making
funeral arrangenents, locating Ms. Murphy's heirs and arranging for
the nursing hone to dispose of her personal possessions. The
referee found that Attorney Harvey did not discuss his being
appoi nted personal representative of M. Mrphy's estate and
Attorney Stevens its attorney.

| medi ately following that neeting, Attorney Harvey had his
nane added on M. Mrphy's savings and checking accounts,
inventoried the contents of her safe deposit box and noved themto
a new box in the nane of hinself and his wife. A few days |ater he
requested and received fromAttorney Stevens a copy of Ms. Mrphy's

tax returns for the preceding three years, which listed her
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annuities, stocks and certificates of deposit and her earnings from
t hem

Attorney Harvey first used Ms. Mrphy's power of attorney on
March 29, 1989, to liquidate her noney nmarket account at an
i nvest ment conpany. Following his return to Arizona, he received a
check from the conpany payable to Ms. Mrphy and hinself as her
attorney in fact in the amount of $34,866.96. He cashed that check
and used the proceeds for personal purposes.

Attorney Harvey again visited Ms. Morphy in late April, 1989,
as her condition had worsened. She was for the nost part bedridden
and described as forgetful and occasionally confused. Fol | owi ng
that visit and over the next six nonths, Attorney Harvey used the
power of attorney on eight occasions to obtain Ms. Mrphy's funds,
whi ch he used for his own purposes. He nade five withdrawals from
her savings account, in the total armount of $73,500; he redeened
two certificates of deposit, with a total value of $10,374; he had
some of her stock sold, for which he received $21,404. The referee
found that M. Mrphy was not aware of those transfers of her
assets Attorney Harvey had nmade to hinself.

Contrary to Attorney Harvey's contention that the bank
statements for M. Mrphy's savings account and the statenent
reporting the liquidation of her noney market account informed her
of what he ternmed the "gifts" he was making to hinself, the referee
found no evidence to establish that those statenents identified the

savi ngs account withdrawal s by cashier's check payable to Attorney
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Harvey as attorney in fact or that Ms. Mrphy in fact saw t he noney
mar ket account |iquidation statenent. The referee also found no
evidence that the cashing of the certificates of deposit was
reported to Ms. Morphy and al so found that she did not know of the
st ock sal e.

Attorney Harvey received nost of M. Mrphy's funds by check
payable to hinself as her attorney in fact. He testified that he
used the $140,145 for down paynents and installnments on two

aut onobi | es, paynents on a | eased hone, furniture purchases, noving

expenses and a tenporary residence, |aw practice expenses
m scel  aneous living expenses and his daughter's university
tuition.

During that six-nmonth period, Attorney Harvey wote to M.
Mor phy occasionally and tel ephoned the nursing home several tines
to inquire about her condition. He spoke to nursing hone staff, as
Ms. Morphy was unabl e to converse on the tel ephone.

In early Septenber, 1989, M. Mrphy told the social worker
who had been attending to her at the nursing hone that she was
concerned that the balance in her savings account reported on a
recent bank statenent was $6000 | ower than it shoul d have been. At
Ms. Morphy's request, the social worker made an inquiry at the bank
and it sent Ms. Morphy an authorization for her to sign requesting
information concerning the account and docunentation of the
di sbursenents fromit. The bank sent a copy of that communication

to Attorney Harvey as M. Mrphy's attorney in fact. Upon
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receiving that copy, Attorney Harvey called the social worker and
asked her to assure Ms. Morphy that her noney "was fine" and said
that she had $75,000 to $80,000 in her savings account. The notes
the social worker wote in M. Mrphy's record reported that
Attorney Harvey said he had taken sone of the funds from the
savings account "to invest it nore wisely for a larger return on
[ Ms. Morphy's] behal f."

In response to her inquiry, the bank informed M. Morphy by
letter dated Friday, Septenber 29, 1989, of the anounts and dates
of deposits to and wthdrawals from her savings account and
i ncluded copies of the cashier's checks it had issued to Attorney
Harvey as her attorney in fact. The referee found that M. Morphy
neither saw nor read that correspondence prior to her death, which
occurred in the early hours of the following Mnday, OCctober 2,
1989.

Shortly after Ms. Morphy's funeral, Attorney Harvey net wth
Attorney Stevens and insisted that he be appointed personal
representative of her estate. At that tine, Attorney Stevens
already was acting as attorney for the estate on behalf of the
naned personal representative and he agreed to petition the court
for Attorney Harvey's appointnent.

The University of Wsconsin Foundation was notified of M.
Morphy's death and of the provision in her will mnmaking it her
residual beneficiary. An official of the Foundation testified that

during a three-way tel ephone conversation with Attorney Stevens and
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Attorney Harvey, he learned that Attorney Harvey, then living in
California, was a beneficiary under M. Mrphy's wll and was
seeki ng appoi ntnent to replace the bank as personal representative.
The official also was told that Attorney Harvey had been M.
Morphy's attorney in fact under a power of attorney.

When asked to consent on behalf of the Foundation to Attorney
Harvey's being personal representative of the estate, the official
guestioned whether additional costs would result from his residing
in California while the estate was being probated in Wsconsin. He
al so asked whether Attorney Harvey had used Ms. Morphy's power of
attorney, as he was concerned that as personal representative,
Attorney Harvey would be reviewing his own prior actions as
attorney in fact. The official wote to Attorney Stevens on
Cctober 12, 1989 that, based on assurances he had been given that
adm ni stration expenses would not substantially increase and that
Attorney Harvey had not used the power of attorney, the Foundation
did not object to Attorney Harvey's appointnent as personal
representative.

When several weeks passed and Attorney Harvey had not provided
information needed to commence estate admnistration, Attorney
Stevens wote to him expressing concern. The Foundation official
received a copy of that letter and wote to Attorney Stevens of his
concern with the delay and reiterated that the Foundation's
agreement not to object to Attorney Harvey's appointnent as

per sonal representative was premsed on Attorney Harvey's
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assertions that he had not acted under the power of attorney and
that his appointnment would not substantially increase probate
expenses.

After Attorney Harvey was appointed personal representative,
Attorney Stevens asked him for information concerning the estate's
i nventory. On March 21, 1990, Attorney Harvey sent him stock
certificates that had been in the safe deposit box and stated that
Ms. Morphy had asked him "to accept substantial funds from her
estate as a gift" and that in 1989 she "provided" him specified
anounts from stocks, savings, certificates of deposit and a noney
mar ket account. Attorney Harvey did not disclose in that letter
that he had obtained those funds by using the power of attorney.
Prior to receiving that letter, Attorney Stevens had no know edge
of any "gifts" fromM. Mrphy to Attorney Harvey.

The referee found that Ms. Mrphy did not intend to nmake a
gift to Attorney Harvey of her funds while she was alive, rejecting
as non-genui ne three docunents he offered to support his contention
that she intended to do so. The first of those docunents is a
phot ocopy of a typewitten note purportedly prepared and signed by
Ms. Morphy and dated February 15, 1981, shortly after her nove to
the nursing honme. The note thanked Attorney Harvey for taking care

of Ms. Morphy for the past 15 years and for noving her and

guaranteeing her obligations to the nursing hone. It states, in
part, "I want you to have whatever is left of ny possessions and
accounts when the tine cones, if any. If | outlast ny accounts,

10
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then you nust see ne through. Il will have [Attorney] Stevens
prepare a | egal docunment so you will have authority to take care of
me and handle these matters.” Attorney Stevens drafted the first
power of attorney and she executed it the foll ow ng nonth.

The second docunent the referee found non-genuine is a
photocopy of a note dated March 7, 1987 that Attorney Harvey
claimed to have witten at the direction of M. Morphy. It is
purportedly signed by her and states, "Walter, you should take
what ever you want of ny funds for you, [your w fe and daughter].
You have taken care of ne for so long -- Just be sure [the nursing
hone] is paid, there is sonmething left for scholarships and you
handle ny affairs afterward --."

The referee based her rejection of those docunents as evi dence
of Ms. Morphy's intent to nake a gift to Attorney Harvey on the
fol |l ow ng: the originals allegedly were never found and not
produced and were not with the originals of M. Mrphy' s other
docunents at the nursing home; no one other than Attorney Harvey
saw Ms. Morphy sign the originals; the proffered copies were in
Attorney Harvey's possession but he did not produce them in 1990
when Attorney Stevens expressed concern about the lack of
corroboration for the gifts Attorney Harvey clainmed M. Mrphy had
made to him Based on that evidence, the referee found that the
two docunents were non-genuine, had not been signed by M. Morphy
and were not evidence of any donative intent, testamentary or

ot herwi se, of Ms. Morphy in respect to Attorney Harvey.

11
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The referee further noted that none of the three powers of
attorney Ms. Morphy gave Attorney Harvey specifically authorized
gifting, whether to the holder of the power or to anyone else.
Attorney Harvey took the position that, based on the 1981 note, the
pur pose of those powers was gifting. To the contrary, the referee
found, the reason for the power Attorney Stevens repeatedly gave
Attorney Harvey in notes and correspondence was to provide for the
managenent of M. Mrphy's affairs in the event she becane
i ncapaci t at ed. Moreover, the reason he comunicated to Attorney
Harvey for Ms. Morphy's not having executed the codicil he prepared
regardi ng the disposition of her personal effects was that Attorney
Harvey was not to receive those by bequest but was to dispose of
them after her death.

The third docunment rejected by the referee as evidence of M.
Mor phy' s donative intent was an original, handwitten page asserted
to have been prepared initially by Ms. Mirphy listing questions and
coments about matters she wanted to discuss with Attorney Harvey
when he visited her in March, 1987. The top half of the list,
apparently in M. Mrphy's handwiting, nakes reference to the
nursing hone's tel ephoning Attorney Harvey upon Ms. Morphy's death
and his taking charge of funeral and burial arrangenments and it
specifies First Wsconsin National Bank as her "executor,"
qguestioning whether the bank would renove her furniture and
personal effects. Attorney Harvey testified that while he was

di scussing those nmatters wth her, Ms. Mor phy  experi enced

12
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difficulty witing and he took the pencil from her and added itens
to the list pursuant to their conversation.

The first three of those additional itens, witten in all
capital letters, relate to funeral and burial arrangenents and
Attorney Harvey's expenses in taking care of those matters and sets
out his tel ephone nunber. The referee found that those three itens
had been witten during M. Mrphy's conversation with Attorney
Harvey but found that Attorney Harvey added the fourth item
subsequent to that conversation. That item states, "WALT AS PR &
all Property + Accounts to Hm" (Presumably, "PR' is an
abbrevi ation of "personal representative.") The referee's findings
that Attorney Harvey added that item subsequent to his discussion
with Ms. Mrphy and that it does not authentically reflect her
wi shes in respect to who was to be the personal representative of
her estate and regarding the disposition of her property are based
on the conparatively lighter pencil inpressions of the fourth item
and its different capitalization pattern conpared to that of the
first three itens.

After he received Attorney Harvey's letter of March 21, 1990
informng him of the "gifts" of M. Mrphy's funds, Attorney
Stevens told Attorney Harvey that as attorney for the estate, he
would have to advise the Foundation of those gifts. At t or ney
Harvey agreed that Attorney Stevens would send the Foundation a
copy of that letter listing those gifts. At the sane tine,

Attorney Harvey asked Attorney Stevens to file gift tax returns for

13
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the $140,000 he had taken from Ms. Morphy's assets but Attorney
St evens declined because he felt in good consci ence he could not do
So.

Wen the Foundation received a copy of Attorney Harvey's
letter disclosing the transfers of Ms. Mrphy's assets to hinself,
it imediately retained counsel to determne whether those
transfers were proper. Shortly thereafter, the Foundati on denmanded
formal admnistration of the estate and the renoval of Attorney
Harvey as its personal representative. Attorney Harvey resigned as
personal representative on June 5, 1990 and was repl aced by anot her
at t or ney.

One vyear later, M. Mrphy's estate comenced an action
against Attorney Harvey to recover the funds he had conveyed to
hi nsel f under the power of attorney. Attorney Harvey entered into
a settlenment of that litigation under the terns of which he waived
entitlenent to the $25, 000 specific bequest under Ms. Morphy's will
and agreed to pay the estate $88,196. 18, the first $40,000 of which
by Decenber 1, 1991 and the renmainder by January 15, 1992. The
settlement agreenent provided that if those paynents were not nade
timely, the estate would be entitled to inmedi ate entry of judgnent
agai nst Attorney Harvey for the full anmount of the transfers. Wen
Attorney Harvey did not nake any paynent, the estate took a
j udgnent against him It is asserted in this proceeding that
Attorney Harvey has paid nothing toward satisfaction of that

judgnent, the estate remains open and no funds have been

14
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distributed to the Foundati on.

Finding that Attorney Harvey's taking of M. Morphy's funds
for his own use was not intended, known, authorized or ratified by
her, the referee concluded that Attorney Harvey's use of M.
Mor phy' s power of attorney constituted conduct i nvol vi ng
di shonesty, decei t and m srepresentation, in violation of
20:8.4(c).*! As discipline for that msconduct, the referee
reconmmended that Attorney Harvey's license to practice |law be
revoked. The referee rejected Attorney Harvey's position that
because he has stated his intention never to practice law in
Wsconsin again, the protection of the public does not require
suspensi on or revocation of his |icense.

In recormmending |icense revocation, the referee took into
account not only the seriousness of Attorney Harvey's m sconduct in
respect to the anount of funds he converted but also his failure to
acknowl edge the seriousness of his wongdoing. The referee also
considered a nunber of aggravating factors, including the
del i berate and nethodical nature of his dishonesty and deceit, the
fact that it occurred within a famly context and victimzed a
relative very close to him the brief period of tinme during which
he converted her funds, his deceit to several persons to concea

his conduct, and his failure to nake any restitution during the

! SCR 20:8.4 provides, in pertinent part: M sconduct
It is professional msconduct for a | awer to:

(c) 'engage I n conduct involving dishonesty, fraud, deceit or
m srepresent ati on.

15
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ensuing five years. In addition to |icense revocation, the referee
recommended that Attorney Harvey be required to nmake restitution to
Ms. Morphy's estate in the full amount of its judgnent, including
interest fromthe date of each of his conversions, and repay to the
estate the gift tax paid for the "gifts" he reported to the tax
aut horities.

In his appeal from the referee's findings, conclusions and
reconmmendation, Attorney Harvey first argued that he was denied due
process by the referee's findings that the tw docunents
purportedly signed by M. Mrphy were non-genuine and that a
portion of his notes of their visit were added after the event.
That argunent has no nerit. Hs contention that the Board of
Attorneys Professional Responsibility (Board) never clained those
docunents were not genuine is incorrect. The record discloses that
on nore than one occasion the Board questioned the absence of the
originals of the docunments and objected to the admssibility of one
of them in part because it was a copy and had not been verified
and the location of the original was unknown. Al so, the Board
specifically asked Attorney Harvey whether he had witten the | ast
of the four itens on Ms. Morphy's list at a later tine. Moreover,
it was Attorney Harvey who introduced the docunents to support his
position that his transfers of Ms. Mrphy's noney constituted gifts
and the burden was on himto establish that they were genui ne and
evi denced Ms. Morphy's donative intent.

Attorney Harvey's contention that in finding the docunents

16
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non-genuine the referee inproperly considered physical evidence
wi thout the benefit of expert testinony or expertise of her own
m ght have nerit were it not for the referee's specific finding
that those docunents were not evidence of M. Mrphy's donative
intent, testamentary or otherw se. Accordingly, the findings of
non- genui neness and post-event creation do not constitute an

i ndependent, necessary basis for the referee's conclusion in

respect to At t or ney Harvey' s di shonesty, decei t and
m srepresentati on. Neither do they serve as the basis of a
conclusion in respect to additional m sconduct. At nost, the

referee considered his offering of what she found to be non-genui ne
docunents an aggravating factor in determning the discipline to be
recommended. At all events, it is for this court to determne the
appropriate discipline to inpose for Attorney Harvey's m sconduct.

Attorney Harvey next argued that the referee erred in finding
that M. Mrphy's alleged statenent to him in March, 1989
encouragi ng himto use what she terned "plenty in there for you and
[your wife]" referred not to her assets while she was alive but to
the $25,000 specific bequest to himin her wll. Contrary to
Attorney Harvey's contention that the referee engaged in
speculation and ignored the plain neaning of those words, the
referee's finding is not clearly erroneous, as it is supported by
the finding that the power of attorney M. Mrphy had given to
Attorney Harvey was not, as he clained, intended primarily to

enable himto nmake gifts to hinself of her assets but to take care

17
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of her in the event she becane incapacitated. Mor eover, the
statenment attributed to Ms. Morphy is sufficiently anbiguous as to
the tinme, the anount and the source of any purported gift to
support the referee's finding.

Attorney Harvey's third argunment is that the referee erred by
refusing to address the issues of whether the power of attorney he
hel d authorized himto nmake gifts and whether he reasonably could
have interpreted it to do so. The referee stated that she did not
reach those legal issues because the ultimate issue was whether
Attorney Harvey breached his fiduciary duty by using the power of
attorney in a manner inconsistent wwth the grantor's intentions and
wi shes. Thus, the referee's denial of Attorney Harvey's untinely
nmotion to reopen the violation phase of the disciplinary hearing
for the presentation of the testinony of two attorneys on the
extent of authority in the power of attorney was proper.

W also reject Attorney Harvey's argunent that three of the
referee's evidentiary rulings constituted error. First, he
asserted that the transcript of the partial deposition of Attorney
Stevens, which had not been conpleted at the tinme of his death,
should not have been admtted. The referee properly determned
that Attorney Harvey had a full opportunity to cross-exam ne
Attorney Stevens on the matters addressed in the portion of the
transcript she admtted.

Second, the referee did not err in refusing to permt Attorney

Harvey's counsel to nmake an offer of proof concerning a statenent

18
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attributed to Attorney Stevens, which the referee ruled
i nadm ssi ble as doubl e hearsay. There is no nerit to Attorney
Harvey's contention that the denial of the opportunity to nmake an
offer of proof inpermssibly infringed on his right to preserve for
review what he believed was error. The referee properly determ ned
that the nature of the evidence sought to be introduced had been
identified sufficiently in the record for review of the ruling.

Third, the referee properly admtted the testinony of the
successor personal representative regarding statements Attorney
Stevens nmade to him during a conversation about the estate and
Attorney Harvey's use of the power of attorney. The referee found
appl i cabl e the exception to the inadmssibility of hearsay provided
in Ws. Stat. § 908.045(6)(1993-94)? authorizing the adm ssion of
statenents of an unavail able declarant that have circunstantial
guarantees of trustworthiness conparable to those of the specific
exceptions set forth in the statute.

Attorney Harvey also contended that several of the referee's
findings of fact are clearly erroneous and, consequently, they and
the conclusion based on them nust be rejected. Attorney Harvey
established only two "clear" errors in the referee' s findings,

neither of which is of any consequence to the referee's concl usion

2 Ws. Stat. § 908.045 provides, in pertinent part: Hearsay
exceptions; declarant unavailable. The followi ng are not excluded
by the hearsay rule if the declarant is unavail able as a w tness:

(63 ' OTHER EXCEPTIONS. A statenent not specifically covered

by any of the foregoing exceptions but having conparable
circunstantial guarantees of trustworthiness.

19
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regarding his msconduct. The referee found that one stock sale
had not been conpleted at the tine of Ms. Mrphy's death and that
all of the distributions of her funds were nmade payable to Attorney
Harvey as attorney in fact. The record, however, appears to
establish that the stock transaction was conpleted prior to M.
Mor phy' s death, although the paynment of the funds extended beyond
the date of death. Also, three of Attorney Harvey's five
withdrawal s of funds from Ms. Mrphy's savings account were by
check payable to him individually, not as her attorney in fact.
Neverthel ess, it is undisputed that Attorney Harvey used the power
of attorney in each instance of his taking Ms. Mrphy's funds.

The remainder of Attorney Harvey's argunents are wthout
merit. In part, they address the referee's findings based on her
assessnment of the credibility of the wtnesses. They al so nake
unsupported assertions regarding the kind of m sconduct the referee
concluded he had engaged in and her findings in respect to the
Board's having nmet its burden of proof.

On the basis of facts found by the referee and supported in
the record, we adopt the referee's conclusion that Attorney Harvey
engaged in conduct i nvol vi ng di shonesty, decei t and
m srepresentation by wusing M. Mrphy's power of attorney to
convert her funds to his own use. W determne that the |icense
revocati on recommended by the referee is appropriate discipline to
i npose for that msconduct. The fact that Attorney Harvey was not

providing professional services to M. Morphy renders his
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m sconduct no |less egregious or reprehensible than an attorney's
conversion of funds of <clients or others in the course of a
professional relationship. W reject Attorney Harvey's assertion
as did the referee, that in the event we determne that he has
engaged in professional msconduct, a private or public reprimnd
shoul d be i nposed.
W do not i npose the additional reconmendations for
di sposition of this proceeding. Wile the referee recommended t hat
Attorney Harvey be ordered to nmake restitution to the Mrphy estate
in the full anount of the judgnent it had taken against him
together with interest on the anount of his conversions from the
date of each of them the judgnent itself should furnish adequate
assurance that the estate will be nade whole. In any event, should
Attorney Harvey ever seek to have his license to practice law in
Wsconsin reinstated, he will be required to show that he has nade
full restitution to the estate. SCR 22.28(4)(k).® W reject
Attorney Harvey's position that in the matter of restitution he
should be given "credit" for the $25,000 specific bequest in M.
Morphy's will to which he waived entitlenment in the settlenent of

the civil litigation. That is a matter for the probate court to

8 SCR 22.28 provides, in pertinent part: "Reinstatenent.

(43 ' The petition for reinstatenent shall show that:

(kj " The petitioner has nade restitution or settled all clains
from persons injured or harned by petitioner's msconduct or, if

the restitution is not conplete, petitioner's explanation of the
failure or inability to do so.
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det er m ne.

Further, in respect to the reconmendation that Attorney Harvey
be required to reinburse the estate for the gift tax paid, there is
no evidence in the record that in fact the estate paid a gift tax
for the transfers Attorney Harvey reported as gifts. |If the estate
made such a paynent and did not obtain a refund follow ng Attorney
Harvey's settlenment of the civil action brought against him by the
estate, that matter may be addressed in the event he seeks
rei nstatenment of his |icense.

Lastly, we address the objection Attorney Harvey nade to
several itens of costs asserted to have been incurred by the Board
in this proceeding. 1In its response to that objection, the Board
acknowl edged that a $12 charge for its counsel's telephone
conference wth an attorney attenpting to |ocate Attorney Harvey
and a $20 witness fee paid to a nedical records clerk whose
testinmony at the disciplinary hearing proved unnecessary were not
properly included in the costs and asked that they be w thdrawn.
In all other respects, Attorney Harvey's objection is denied.

IT 1S ORDERED that the license of Walter L. Harvey to practice
law in Wsconsin is revoked, effective the date of this order.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Walter L. Harvey pay to the Board of Attorneys Professional
Responsi bility the costs of this proceeding.

IT IS FURTHER ORDERED that Walter L. Harvey conply with the

provisions of SCR 22.26 concerning the duties of a person whose
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license to practice law in Wsconsin has been revoked.

SH RLEY S. ABRAHAVBON, J., did not participate.

23



No. 93-3110-D

SUPREME COURT OF W SCONSI N

Case No.: 93-3110-D
Complete Title
of Case: In the Matter of Disciplinary

Pr oceedi ngs Agai nst
VWl ter L. Harvey,
Attorney at Law

D SC PLI NARY PROCEEDI NGS AGAI NST HARVEY

Opinion Filed: November 14, 1995
Submitted on Briefs: Cct ober 6, 1995

Oral Argument:

Source of APPEAL
COURT:
COUNTY:
JUDGE:

JUSTICES:
Concurred:
Dissented:
Not Participating: Abr ahanson, J., did not participate

ATTORNEYS: For Walter L. Harvey there were briefs by E
Canpi on Kersten, Janes P. Cerlach, Thomas D. Bell and Kersten &
McKi nnon, S.C., MIlwaukee, LaRowe, Cerlach & Roy, S.C, Reedsburg
and Doar, Drill & Skow, S.C., New R chnond.

For the Board of Attorneys Professional Responsibility there
was a brief by Thomas J. Basting, Sr., and Brennan, Steil, Basting
& MacDougal I, S.C, Janesville.



